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	Abu Dhabi Ports COmpany PJSC 

and 

[             ] 



	
	NON-DISCLOSURE Agreement
	




THIS NON-DISCLOSURE AGREEMENT (this Agreement) is made on ………………………….
BETWEEN:
ABU DHABI PORTS COMPANY PJSC, incorporated by Emiri Decree no. 6 of 2006, having its registered office at Abu Dhabi Ports Company Building, Mina Road, PO Box 54477, Abu Dhabi, United Arab Emirates with commercial registration number 1004600 (AD Ports); and
[             ] having its registered office at [        ]  P.O. Box [        ] (the Applicant).
RECITALS
[bookmark: _GoBack]AD Ports and the Applicant (the Parties and each a Party) wish to co-operate and share certain information to determine the suitability of the Applicant to undertake the development construction finance maintenance and operation of Kezad Community retail centres at Kezad Economic Zones Abu Dhabi (the Arrangement).
Each Party (the Disclosing Party) shall disclose Confidential Information to the other Party (the Receiving Party) for the purposes of the Arrangement and the Disclosing Party requires that the Receiving Party keeps the Confidential Information confidential.
The Receiving Party agrees to maintain the confidentiality of any information disclosed in accordance with the terms of this Agreement.
IT IS AGREED as follows
1. [bookmark: _Ref255322851][bookmark: _Toc256005990][bookmark: _Toc256434033][bookmark: _Toc256436170][bookmark: _Toc259626578][bookmark: _Toc275157580][bookmark: _Toc275157667]Definitions 
[bookmark: _Ref251316444]Definitions
The following expressions have the meanings set out below.
Authorised Recipients means the Receiving Party's senior executives, officers, directors, professional advisers, agents, or representatives and/or any other individuals who have received the consent of the Disclosing Party to receive Confidential Information pursuant to the terms of this Agreement.
Connected Person means, in relation to the Disclosing Party, each of the Disclosing Party's respective directors, officers, employees, agents, advisers and representatives.
Confidential Information means all information, data, and other material, both written and unwritten of whatever nature relating directly or indirectly to the Arrangement or the business or any other aspect of the Disclosing Party (whether before or after the date of this Agreement), and includes without limitation any Confidential Information which:
is supplied by or on behalf of the Disclosing Party to the Receiving Party or its officers, employees, agents, advisers, or representatives whether orally, in writing or otherwise;
is obtained by the Receiving Party or its officers, employees, agents, advisers, or representatives in writing or orally, through or following discussions with the management, officers, employees, agents, or advisers of the Disclosing Party;
is acquired by observation by the Receiving Party or its officers, employees, agents, advisers, or representatives during the course of its or their dealings with the Disclosing Party; or
consists of any reports, analyses, compilations, studies, or other documents prepared by, on behalf of or for the Receiving Party, and which contain, derive from, or otherwise reflect any information described above.
[bookmark: _Toc254768909][bookmark: _Ref254769711][bookmark: _Toc254788635][bookmark: _Ref254788886]Consideration
This Agreement is made in consideration of the Disclosing Party agreeing to supply the Receiving Party certain Confidential Information concerning the Arrangement.  The undertakings given by the Receiving Party in this Agreement are given for the benefit of the Disclosing Party.
[bookmark: _Ref285089563][bookmark: _Toc254768910][bookmark: _Ref254769610][bookmark: _Toc254788636][bookmark: _Ref254788913]Confidentiality Undertaking
[bookmark: _Ref285089479][bookmark: _Ref285089502]The Receiving Party agrees that the Confidential Information is confidential and undertakes to hold the Confidential Information in strict confidence and undertakes not to disclose, copy, reproduce or distribute any of it either with third parties or employees of the Receiving Party, including, without limitation: 
for any purpose other than the Permitted Use;
subject to Clauses ‎3.1.1 and ‎3.1.3, to any person other than an Authorised Recipient on condition that any such Authorised Person shall not disclose, copy, reproduce or distribute the Confidential Information to any person who is not an Authorised Recipient; or
otherwise without the prior written consent of the Disclosing Party (which may be withheld at the Disclosing Party’s absolute discretion).
[bookmark: _Ref174272088]The Receiving Party shall use the Confidential Information solely for the purpose of undertaking the Arrangement and not for any other purpose (the Permitted Use).
[bookmark: _Ref285089511]Before disclosing any of the Confidential Information to any Authorised Recipient, the Receiving Party shall procure that each proposed Authorised Recipient is made aware (in advance of disclosure) of the terms of this Agreement and is bound to the Receiving Party to maintain confidentiality under contract or by professional confidentiality each on terms no less onerous than those set out in this Agreement.  
The Receiving Party shall keep the Confidential Information securely and properly protected against theft, damage, loss, and unauthorised access (including access by electronic means).
Exceptions
Clause ‎3 shall not apply to Confidential Information which:
at the time of its supply by or on behalf of the Disclosing Party is in, or subsequently comes into, the public domain, except through breach by the Receiving Party of this Agreement;
is at the date of this Agreement already in the lawful possession of the Receiving Party (as evidenced by the Receiving Party’s written records) otherwise than in breach of confidentiality restrictions;
subsequently comes lawfully into the possession of the Receiving Party (as evidenced by the Receiving Party’s written records) from a third party who is not subject to a confidentiality obligation in respect of that Confidential Information; or
is required to be disclosed by law, regulation or any governmental or competent regulatory authority (including, without limitation, any securities exchange), provided that, to the extent permitted by law or regulation, the Receiving Party shall:
inform the Disclosing Party of the circumstances of the proposed disclosure and consult in advance with the Disclosing Party on the proposed form, timing, content, and purpose of the disclosure of the relevant Confidential Information;
reasonably endeavour to gain assurances and/or undertaking as to confidentiality from the body to whom the Confidential Information is to be disclosed;
at no expense to the Receiving Party, co-operate with the Disclosing Party in bringing any legal or other proceedings to challenge the proposed disclosure; and
if it is unable to inform the Disclosing Party before the Confidential Information is disclosed, inform the Disclosing Party immediately after the disclosure of the full circumstances of the disclosure and the Confidential Information that has been disclosed.
[bookmark: _Ref174273851]Return/destruction of Confidential Information
The Receiving Party acknowledges that the Confidential Information disclosed by the Disclosing Party shall remain the property of the Disclosing Party and no rights or licenses in such Confidential Information are granted to the Receiving Party.  Upon the written request of the Disclosing Party, the Receiving Party shall within ten (10) days of such request:
return to the Disclosing Party or destroy, without keeping any copies, all Confidential Information;
so far as it is practicable to do so, expunge all Confidential Information from any computer, word processor or other device containing such Confidential Information;
[bookmark: _Ref285090132]procure that all persons to whom the Receiving Party has disclosed Confidential Information (or any part) comply with this Clause ‎5 save that for the purposes of this Clause ‎5.1.3 such provisions shall be construed as if references to the Receiving Party were references to such persons; and
if so, requested by the Disclosing Party, deliver to the Disclosing Party a certificate signed by an authorised representative of the Receiving Party confirming that the obligations contained in this Clause ‎5 have been complied with,
provided that either party may retain any Confidential Information relating to the other party as may be required by law or regulation or to comply with internal policies relating to document retention or the terms of its insurance or in order to ensure compliance with its obligations under this Agreement. 
[bookmark: _Toc256006002][bookmark: _Toc256434045][bookmark: _Toc256436182][bookmark: _Toc259626590]No representation or warranty
The Receiving Party acknowledges and agrees, on behalf of itself and its Authorised Recipients, that:
that the Disclosing Party does not, and the Connected Persons do not, purport the Confidential Information to be comprehensive and that no representation or warranty, express or implied, is made by the Disclosing Party or by any Connected Person as to the quality, accuracy, reliability, or completeness of the Confidential Information; and
the Disclosing Party and its Connected Persons shall not:
be liable for any direct or indirect or consequential loss or damage suffered by the Receiving Party as a result of any reliance on any statement contained or omitted from the Confidential Information; or
be under any obligation to provide further Confidential Information, update Confidential Information or correct any inaccuracies in Confidential Information.
[bookmark: _Toc275157591][bookmark: _Toc275157678]Notices
Any notice given or made by or to the Parties under this Agreement must be in writing and served by delivering it personally or by sending it by courier to the relevant address set out above. A notice is deemed to be received:
if delivered personally, at the time of delivery;
if delivered by a courier, on the date of delivery as evidenced by the records of the courier; and
provided, in each case, that the deemed day of receipt is not a statutory public holiday or a day on which banks in Abu Dhabi are closed for the conduct of non-automated business (if it is not, delivery of the notice is deemed to be received on the next day that is not a statutory public holiday and on which banks in Abu Dhabi are open for the conduct of non-automated business).
[bookmark: _Toc275157592][bookmark: _Toc275157679]Dispute Resolution
[bookmark: _Ref275158025]Good faith
If any dispute, claim, difference or controversy arises between the Parties out of or in connection with this Agreement (including any dispute as to its existence, validity, interpretation, performance, breach or termination or the consequences of its nullity and any dispute relating to any non-contractual obligations arising out of or in connection with it) (Dispute), the Parties must try to settle the Dispute by one Party giving written notice of a Dispute to the other and then consulting and negotiating with each other, in good faith and understanding of their mutual interests, to reach a just and equitable solution satisfactory to both Parties.
If the Parties are unable to resolve the Dispute within a period of thirty (30) days (or any other period that the Parties agree) from receipt by one Party of a written notification of a Dispute by the other Party, then either Party may refer the Dispute to arbitration in accordance with Clause ‎8.2.
[bookmark: _Ref275157991]Arbitration
If the Parties do not reach a solution as provided for in Clause ‎‎8.1, the Dispute must be referred to and finally resolved by arbitration under the Rules of Arbitration of the International Chamber of Commerce (Rules), which Rules (as amended from time to time) are incorporated by reference into this Clause.
In relation to any arbitration:
the place of arbitration is to be Abu Dhabi;
there are to be three arbitrators, each of whom must be disinterested in the arbitration and must have no connection with a Party and each of whom shall be appointed in accordance with the Rules; 
the language of the arbitration is to be English;
the Parties hereby waive any right to refer any question of law and any right of appeal on the law and/or merits to any court, to the extent that this waiver is valid; and  
Nothing in this Clause ‎8.2 shall be construed as preventing either Party from seeking conservatory or similar interim relief in any court of competent jurisdiction.
[bookmark: _Toc275157593][bookmark: _Toc275157680]Governing Law and Jurisdiction
This Agreement and the relationship between the Parties shall be governed by, and construed in accordance with, the laws of the United Arab Emirates as applicable in the Emirate of Abu Dhabi.
[bookmark: _Toc275157595][bookmark: _Toc275157682]General
Without affecting any other rights or remedies that the Disclosing Party and any Connected Person may have, the Receiving Party agrees that the Confidential Information is valuable and that the Disclosing Party and the Connected Persons may be irreparably harmed by any breach of this Agreement and that damages alone may not necessarily be an adequate remedy for any breach by the Receiving Party of the terms of this Agreement.  Accordingly, the Receiving Party hereby agrees (without proof of actual damages) that injunctive relief, specific performance, or other equitable relief in favour of the Disclosing Party or any Connected Person is an appropriate and necessary remedy for any threatened or actual breach of the terms of this Agreement.
No failure or delay in exercising any right, power or privilege under this Agreement will operate as a waiver of it, nor will any single or partial exercise of any right, power or privilege under this Agreement preclude any other or further exercise of it or any other right, power or privilege under this Agreement or otherwise.
Nothing contained in this Agreement shall be construed as prohibiting the Disclosing Party or any Connected Person from pursuing any other remedies available to them.
The Receiving Party's obligations under this Agreement shall be continuing for a period of five (5) years from the date hereof and shall survive the termination of this Agreement.
If any provision of this Agreement is held to be illegal, invalid, or unenforceable, that provision shall (so far as it is illegal, invalid, or unenforceable) be given no effect and shall be deemed not to be included in this Agreement, but that shall not affect the legality, validity, or enforceability any other provision of this Agreement.
Save as expressly set out in this Agreement, a person who is not party to this Agreement shall have no right to enforce any of its terms.
The Receiving Party hereby represents and warrants that it is acting in this matter as principal and not as an agent or broker for any other person.
To the extent that any Confidential Information is covered or protected by legal advice or litigation, or any other applicable privilege or doctrine, disclosure of such Confidential Information to the Receiving Party or its Authorised Recipients does not constitute a waiver of any such privilege.  The Receiving Party agrees to assert all such privileges in respect of any request for disclosure of Confidential Information by any third party.
This Agreement may be executed in any number of counterparts.  This has the same effect as if the signatures on the counterparts were on a single copy of this Agreement.
Each Party shall pay the costs and expenses incurred by it in connection with negotiating and entering into this Agreement.



IN WITNESS and intending to be legally bound hereby, the Parties have executed this Agreement on the day and year first written above.

	For and on behalf of ABU DHABI PORTS COMPANY PJSC


	
[                            ]
By: 	………………………………….
Name:	………………………………….
Title: 	………………………………….






	[                            ]
By: 	………………………………….
Name:	………………………………….
Title: 	………………………………….
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